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*O the Eleventh Grcuit, sitting by designation.

KRAVI TCH. Senior G rcuit Judge. Victor Gonzal ez- Al varez, a Puerto

Rican dairy farner, pleaded guilty to conspiracy to adulterate mlk, in
violationof 18 U. S.C. 8§ 371, and causi ng the delivery of adul terated
foodintointerstate comerce, inviolationof 21U S. C 88 331(a),
333(a)(2) and 18 U.S.C. 8 2. This appeal by the governnent of the
sent ence i nposed presents t he questi ons of howl oss i s to be cal cul at ed
under U.S.S. G 8 2F1.1(b) (1) and whether the district court erredin
findi ng that the defendant di d not viol ate a position of public trust
under U.S.S. G § 3Bl. 3.
| . Backgr ound

The commercial mlkindustry inPuerto Ricoisregulated by the
O ficinade Regl amentaci 6n de |l a I ndustria Lechera (ORI'L), a division
of the Puerto Rico Departnent of Agriculture. ORILI|icenses dairy
farmers to produce m | k according to assi gned quot as, and desi gnat es
the mlk fromeach farmto a speci fic processing plant. The desi gnat ed
pl ant then hires truck driverstocollect themlk fromits assigned
dairy farms for deliverytothe plant. Prior to acceptingthe mlk,
these drivers performtests to nmake a prelimnary determ nation t hat

themlkis of acceptable quality. If thedriver accepts the mlk for



delivery, he conpletes adaily manifest with information regardingthe
vol unme of m |k being transported to the processing plant fromt hat
dairy farm Wenthemlk arrives at theplant, it is enptiedfromthe
tanker truck intolarge silos. The mlk fromall the dairy farns
assigned to that processing plant is mxedinthe silos; regulations
then require that a sanpl e be tested bot h by t he processi ng pl ant and
ORIL to ensure that the mlk is acceptable for consunption and to
detect any adulteration. |If the mlk is approved, it is then
di stri buted to consuners, both inside and out si de of Puerto R co, and
t he processi ng pl ant conpensates each dairy farnmer accordingtothe
vol ume of m |k he contri buted.

Gonzal ez- Al varez, alicensed-dairy farnmer acting in concert
with an enpl oyee and two truck drivers enmpl oyed by his assigned
processing plant, Tres Monjitas, Inc. (Tres), adulterated mlk fromhis
dairy farmwith water and salt.! The water i ncreased t he vol unme of the
m | k for which he was conpensat ed; the salt masked det ecti on of the
wat er by increasing the weight of the adulterated product. The
procedures used at the processing plant intestingthe quality of its
m | k were unabl e to detect the type of contam nation that occurred
here. Intotal, oncemxedintothe silos at Tres, CGonzal ez-Al varez’' s

schene caused 197,906 liters of adulterated mlk to be di ssem nated to

1 The defendant adulterated the mlk fromhis farmw th
contam nated water, but we note that the results reached in this case
woul d be sane had he used cl ean water.
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t he public.

Gonzal ez-Alvarez was indicted, along with his co-
conspirators, on several charges. He pleaded guilty to one count of
conspiracy toadulteratemlkinviolationof 18 U S.C. § 371 and two
counts of delivering or causingto be delivered for introductioninto
interstate commerce adulterated food in violationof 21 U.S.C. 88
331(a), 333(a)(2), and 18 U.S.C. § 2.

At sentencing, pursuant to U S. S.G 8§ 3D1.2(b), the counts
wer e grouped toget her into a conbi ned of fense | evel. The district
court then increased that offense |level, pursuant to U S.S. G 8§
2F1.1(b)(1), for theloss attributabletothe defendant’s adulteration
schene.? Al t hough t he governnent argued t hat such | oss shoul d be based
on t he anount pai d by consuners for all mlkinthe silos contam nated
as aresult of Gonzal ez- Al varez’ s conduct— a cal cul ati on whi ch woul d
have resultedina 7-1evel enhancenent—the district court rejected
t hat neasure. The court also refusedto figure the |loss usingthe
amount of tainted mlk inthe tanker trucks assignedtothe defendant’s
farm whi ch woul d have resul ted i n an enhancenent of 51 evels. Rather,
t he court cal cul ated the | oss under § 2F1. 1(b) (1) based upon the price

Tres paid to Gonzal ez- Al varez for the vol une of wat er he had added to

2“1f the | oss exceeded $2,000, increase the offense |evel as
follows: ...(F) nore than $40,000, add 5; (G nore than $70,000, add
6; (H) nore than $120,000, add 7... .” U.S. Sentencing Guidelines, 8§
2F1.1(b) (1) (1998).
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his m | k. The court reasoned that t he gui deline had been appli ed that
way i n previous cases wthsimlar facts, and the court was obl i gated
to give the provision a consistent application. The court also
expl ai ned why it thought this standard was an appropri at e assessnent of
the | oss. The governnent further advocat ed t hat t he def endant recei ve
a 2-level increase under U.S.S.G 8§ 3Bl1.3 for violating aposition of
public trust, but the district court al sorejectedthat request. The
court did not offer its grounds for this decision.

Taking into account all the relevant offense |evel
departures, thedistrict court arrived at afinal offense |l evel of 6,
and sent enced t he def endant wit hin the nornmal range. Conzal ez- Al varez
received 3 years’ probation for each count, torun concurrently, as
well as a $2,500 fine and a $100 special assessnent for each.
1. Discussion
A Cal cul ation of Loss Under U.S.S.G § 2F1.1(b) (1)

The court here calculated the |loss attributable to the
def endant under 8§ 2F1.1(b) (1) as the anount t he processing pl ant paid
for the water Gonzal ez- Al varez added to the plant’s m |k supply.
Furt her, becausethe m |k at i ssue was sold to consuners despiteits
adulterated state, the court reasoned that “the actual loss tothe
consuners was t he actual amount of water added to each liter of mlKk
bought by t hem whi ch obvi ously reduced t he anount of Gade Am | k t hat

t hey woul d ot herwi se had [sic] obtained.” Althoughthis statenent
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suggests that the district court considered theactual | oss caused by
Gonzal ez- Al varez’ s conduct and found it to be mnimal, the court al so
considered the intended loss in this case. It reasoned that the
def endant havi ng added salt to mask t he adul terati on evinced a cl ear
intent that the m |k be sol d and consuned, rather than di sposed of for
a total | oss.

We reviewa district court’s findings of fact for clear
error, and gi ve due deferenceto its application of the sentencing

guidelines tothose facts. United States v. Carabal | o, 200 F. 3d 20, 24

(1st Gr. 1999). Wuere, however, we determ ne the | egal neani ng of a
gui deline— that is howloss is to be cal cul ated under U. S.S.G §

2F1.1(b)(1)—- our reviewisde novo. See United Statesv. Val ker, 234

F.3d 780, 783 (1st Gir. 2000) (holdinginacase under U S.S.G §2Bl1.1
t hat the appropriatenmethod for cal cul ating | oss anounts under the
CGui delines is aprototypical question of legal interpretation revi ened
de novo).

I ncrines involving fraud, the base of fense | evel under the
Quidelinesisincreasedif the amount of | oss caused by t he def endant’ s
conduct is greater than $2,000. U S. Sentencing Guideline 8§

2F1. 1(b) (1) (1998).3% A defendant who m srepresents the quality of a

S W note that U.S.S.G 8§ 2F1.1 has been elimnated from
the 2001 edition of the Sentencing Guidelines, having been
subsuned under a now broader § 2B1.1. Gonzal ez-Al varez,
however, was sentenced under 8 2F1.1 of the 1998 version of
the Guidelines, and that is the provision that we consider in
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consumner product i s responsible for the difference between t he anount
pai d by the victi mfor the product and t he anount for which the victim
could resell the product received. 1d. at cnt. 8(a).* Were the
product m srepresented by t he defendant i s worthl ess, | oss shoul d be
cal cul ated usingthe entire price paidfor the product, unreduced by
any offsetting value. 1d. at cm. 8. Thus, according to the
governnment, the | oss here shoul d be cal cul at ed on t he basi s of the
anmount paid by theultimte consunmers for all of thetaintedmlkin
the silos--96 cents per liter. This can be based on either the actual
| oss caused by Gonzal ez- Al varez’ s conduct, or the | oss i ntended by him
Thi s i s because t he Gui del i nes direct that whi chever neasureresults in
a greater figure should be used to apply the enhancenment under 8§
2F1.1(b)(1). 1d.

| n assessing loss under U.S.S.G § 2F1.1(b)(1) inthis case,
we consi der all therelevant factors to that cal cul ati on: the val ue of
the adul terated m | k; the rel evant vol une of adulterated ml k; and t he
rel evant price paidby thevictimor victins of Gonzal ez-Al varez’s
conduct .

We first determ nethe val ue of the adulterated m | k. The

this case.

4 The commentary to the CGuidelines are considered binding
authority on this court unless either violative of the Constitution
or a federal statute, or clearly inconsistent with the guideline the
commentary purports to explain. Stinson v. United States, 508 U. S.
36, 45 (1993).
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government contends that because the adulterated m |k could not
lawfully be distributedininterstate coomerce, 21 U. S.C. § 331(a), and
was subj ect to seizure, 21 U. S.C. §334(a)(1l),%°the value of themlKk
inthesilos was zero as amatter of | aw. Because the m | k woul d have
been wort hl ess had t he schene been t erm nat ed before t he adul t er at ed
product was sold, it should not acquire an increased val ue nerely
because t he def endant’ s schenme was successful and thetainted m |k
reached t he consuners. W accept this argunment, and hol d t hat where a
product cannot be soldlawfully it has a val ue of zero for the purpose
of calculatingloss under U S.S.G 8 2F1.1(b)(1). The val ue of the
mlk is the same whether we apply actual |oss or intended | oss.

Next, we determ ne the relevant volume of mlk to be

5 “The following acts and the causing thereof are prohibited:
[t] he introduction or delivery for introduction into interstate

commerce of any food... that is adulterated or m sbranded.”
21 U.S.C. § 331(a).
“Any article of food... that is adulterated or m sbranded

when introduced into or while in interstate comrerce or
while held for sale (whether or not the first sale) after
shipment in interstate comerce... shall be liable to be
proceeded against while in interstate conmerce, or at any
time thereafter, on libel of information and condemed in
any district court of the United States or United States
court of a Territory within the jurisdiction of which the
article is found. ...~

21 U.S.C. 8§ 334(a)(1).
“A food shall be deenmed adulterated if any substance has
been added thereto or m xed or packed therewith so as to
increase its bulk or weight, or reduce its quality or
strength, or neke it appear better or of greater val ue
than it is.”

21 U.S.C. § 342(b)(4).



consideredincalculatingtheloss here, that i s, hownuch m | k was
rendered val uel ess by Gonzal ez-Alvarez’s schene. 21 U S.C. 8
342(b) (4) states that “[a] food shall be deenmed adulterated if any
subst ance has been added t hereto or m xed or packed therewith soasto
increaseits bul k or weight, or reduceits quality or strength, or nmake
it appear better or of greater valuethanit is.” Accordingly, all of
themlkinthe silos withwhichthe watered down m | k fromGonzal ez-
Al varez’ s farmwas m xed becane adulterated, andits reduced quality

constitutedaloss. . United States v. Roggy, 76 F. 3d 189, 193 (8th

G r. 1996) (hol ding that where t he def endant applied a pesticidetoraw
oats which had not been approved by the EPA for such use he was
properly held responsi bl e under 8 2F1.1 for not only the oats he
sprayed, but al so those oats that were indirectly contam nated by bei ng

at the sane facilities as the sprayed oats); United States v. Wst, 942

F.2d 528, 531-32 (8th Cir. 1991) (holding, in case involving nmeat
adul teration, that proper cal cul ati on of | oss i ncl uded t he val ue of
“good” neat that was m xed with the adul terated neat provi ded by t he
def endant). This statutory definition and our readi ng of it make sense
where, as here, the adul terated product—the ml k- and the adulterating
product — t he wat er— ceased t 0 be i ndependent entities after they were
conbi ned.

Al though it is clear fromthe statute why the total vol une

of mlk inthe silos provides the appropriate volunme i n assessing
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actual loss, it nerits further expl anati on why t he sanme anount of m |k
shoul d be used to figureintended | oss as well. Gonzal ez-Al varez
pl eaded guilty to causing adulterated mlk to be introduced into
interstate commerce. Apleaof guilty and the ensui ng conviction
conprehend al | of the factual and | egal el enents necessary to sustain
a bi nding, final judgnent of guilty and a | awful sentence. United

States v. Broce, 488 U. S. 563, 569 (1989). We construe t he nm xi ng of

themlkinthesilos beforeits eventual distribution as anecessary
factual predicatetoits enteringinterstate conmerce, and Gonzal ez-
Al varez’ s plea as adm tting that he knew the adulterated m |k he
provi ded woul d enter the silos at theplant. It isirrelevant that he
di d not knowt he exact volune of m | k containedinthe silos because
regardl ess of hownany liters were there, he knewand i ntended that it
woul d al | be adul terated. Intended, inthe context of § 2F1. 1(b) (1),
means resul ts of the defendant’ s conduct that are both foreseeabl e and
an essenti al conponent of the success of the defendant’s fraudul ent
schene.

Finally, we look to the relevant price termto use in
assessing | oss under 8 2F1.1(b)(1). In assessingtheloss attributable
to the defendant’s conduct, it isthe price paidbythevictimthat is
relevant. See U.S.S. G 8 2F1.1, cnt. 8. Thus, under either the actual
or intended |oss neasure we nust determne the victinms of the

def endant’ s schene. If the processing plant were the only victim then
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t he appropriate pricetermto use woul d be the amobunt Tres paidits
providing dairy farns for the mlk they contri buted; this was the term
enpl oyed by the di strict court at sentencing. |nstead, the governnent
contends that the 96 cents per |liter paid by personal consuners for the
mlk is the proper price to use.

Unfortunately, neither conment 8 to the guidelinenor the
| anguage of U.S.S. G 8 2F1.1(b)(1) itself offers any direction on how
todetermnetherel evant victimor victins of afraudul ent schene for
this purpose. Despite this |lack of direction, we have no trouble
concl udi ng that both Tresand the ul ti nate consuners of the adul terated
product were victins of Gonzal ez-Al varez’ s crinmes. Al though Tres al one
pai d noney directly to the defendant for the worthl ess mlk, the pl ant
was abl e t o pass al ong the contanminated m Ik to distributers for the
sanme priceit woul d have received had the m | k been pure. It was the
ul timat e consuners who suffered areal | oss as aresult of the scheng;
t hey bel i eved t hat t hey were purchasi ng actual Gade Am |k, whenin
fact they paidvalue for atainted product. The plant was one victim
of the schene, but the consunmers were the ultimte victinms, and t hus
the pricethey paidfor themlkistherelevant price termunder §

2F1.1(b)(1).% Although this nmoney did not all go into Gonzal ez-

® We recogni ze that comment 4 to 8 2F1.1 explains the | anguage,
“a scheme to defraud nore than one victini as used in 82F1.1(b)(2)(B)
and refers to “victims” as only those persons or entities from which
funds are directly paid to the defendant. See U.S.S.G § 2F1.1, cnt.
4. W reject that coment, however, as providing insight into what
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Al varez’ s pocket, “[t]he of fender’s gain fromconmttingthe fraudis
analternative estimate that ordinarily will underestimate the |l 0ss.”
Id. at cnt. 9. There beingtwo victins inthis case, there are two
price terms to choose between in cal culating | oss. Because the
gui del i ne does not direct courtsto apply the |l esser pricetermwhere
t he obj ect of the fraud has beenresold by theinitial victim we apply
t he hi gher price paid by the consuners-- 96 cents per liter. See id.
at cnm. 8. Again, thisis the case under either actual or intended
| oss, as Gonzal ez-Alvarez’ s guilty pl ea established that he knewt he
m |k was goingtoenter interstate commerce and t hus would end up in
t he hands of consuners.

Despite the defendant’s contentions to the contrary,
consumer s who purchased the adulterated m Ik inthis case suffered an
actual | oss of 96 cents per liter. Gonzal ez- Al varez cont ends t hat
because no consuners becane sick as aresult of his schene, there was
no actual loss on their part. Not only is his supposition
i nsupportabl e, however, for thereis noway to knoww th any certainty
i f anyone sufferedill-effects fromconsunpti on of the adul terated

mlk, but it would beirrelevant evenif true. Were a product has a

val ue of zero as a matter of | aw, but consuners pay for the product as

victimnmeans in the context we consider. |In fact, coment 4
explicitly states that other persons or entities who do not fall

into

the definition of “victinm it offers m ght nonethel ess be consi dered

victims for other purposes. 1d.
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if it had val ue, the buyers have been robbed of the benefit of their
bargai n. Consuners have every reasonto believethat the mlk they
buy, whet her fromsuper markets, whol esal ers, or processing plants, is
Grade Aand neets with all FDAand, inthis case, ORI L regul ati ons.
Where the m |k does not neet these standards, as a result of a
def endant’ s conduct, the consuners suffer an actual | oss and the
def endant i s responsi ble for that | oss. Support for thisreasoningis
inan exanpleinthe Application Notes to this guideline provision.
Comrent 8 notes that i f the fraud by t he def endant consi sts of selling
or attenptingto sell $40,000 i n worthl ess securities, or representing
t hat a forged check for $40, 000 was genui ne, the | oss under t he section
woul d be $40,000. 1d. at cmt. 8. W findthat exanpl e applicableto
t he i nstant case.

Al t hough no First Grcuit caselawexists directly on point,
the Fourth Grcuit has interpreted 8 2F1. 1(b) (1) i n a manner consi st ent
wi th this understandi ng of actual | oss. That court heldthat where a
drug is representedto possess FDA approval, but in fact does not, and
its safety i s unknown, that drug “does not provi de consuners withthe
benefit of their bargai n” because t he product i s not what it purports

tobe. United States v. Marcus, 82 F. 3d 606, 610 (4th Cr. 1996). W

find this reasoni ng persuasi ve, and concl ude that t he consuners here
who reasonabl y bel i eved t hey were purchasing m | k conpliant with all

gover nnment heal th regul ati ons, but in fact received a different product
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of unknown safety, were denied the benefit of their bargain and
suffered an actual |oss.

Moreover, as all the factors leadingto this cal cul ation of
actual | oss were foreseeabl e and essential tothe success of Gonzal ez-
Al varez’ s adul teration schene, theintendedlossinthis caseisthe
i dentical figure.

Finally, Gonzal ez- Al varez argues t hat t he gover nnent was
gui lty of sentencing factor nani pul ation. He asserts that participants
inthe investigation which resulted in his arrest discovered the
adulteration of the mlkbeforeit was added to the sil os, and t hus
conduct by the governnent | ed to an i ncreased vol une of tainted m | K.
Conzal ez- Al varez cont ends t hat he cannot be hel d responsi bl e under t he
CGui delines for any | oss which is attri butable to the governnent’s
conduct .

Wthregardto cal cul ati ng actual | oss, Gonzal ez-Al varezis
unabl e t o make out a case of sentencing factor mani pul ati on, as he has
not made t he requi red show ng of bad faith onthe governnent’s part.

See United States v. Rizzo, 121 F.3d 794, 801 (1st Cir. 1997). As

for 1 oss whi ch Gonzal ez- Al varez i ntended to occur as aresult of his
schene, the addition of the salt to his watered down m | k product shows
that he did not intend to get caught before the adulterated mlk
reached the silos. Even had the agents prevented the adulterated m |k

fromreaching the silos, therefore, it woul d not change t he neasur e of
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| oss for purposes of the Sentencing Gui delines because the | oss a
def endant i ntends to cause by his fraudul ent schene is used whenit is
greater than the actual |oss caused. U S.S.G 8 2Fl1.1, cnt. 8.
B. District Court’s Determ nation on Public Trust

The Presentence Report in this case recommended t hat
Gonzal ez- Al var ez be gi ven an upwar d adj ust nent under U.S.S.G § 3B1.3
f or abuse of a position of public trust, and this adjustnment was not
obj ected to by t he def endant.” The district court, however, found t hat
in prior cases with sinmlar facts such an enhancenent had been
rejected. To be consistent with these prior rulings, the court did not
apply the enhancenent for abuse of public trust.

We determ ne t he | egal neani ng of the Sentenci ng Gui del i nes
de novo, andreviewthe district court’s fact-findingfor clear error.
Caraball o, 200 F. 3d at 24. W then gi ve due deferencetothe district
court’s application of the Guidelines to those facts. 1d.

Section 3B1. 3 of the Sentenci ng Gui del i nes provides for a 2-
| evel enhancenent “[i]f the def endant abused a position of public or
private trust... in a manner that significantly facilitated the

conmm ssi on or conceal nent of the offense... .” The governnent argues

7 “lf the defendant abused a position of public or private
trust, or used a special skill, in a manner that significantly
facilitated the comm ssion or conceal nent of the offense, increase by
2 levels. This adjustnment may not be enployed if an abuse of trust
or skill is included in the base offense | evel or specific offense
characteristic. ...” US.S.G 8§ 3Bl1.3 (1998).
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that alongwith his ORIL-issued licensetosell mlk, Gonzal ez- Al varez
canme under a correspondi ng duty to ensure his m | k was safe for public
consunption and that this duty pl aced t he defendant i n a position of
public trust.

Althoughthereis noclear First Grcuit case |l awdi spositive
of thisissue, we consider relevant toa 8 3B1. 3inquiry whether the
publ i c expects that peopleinthe position of the defendant will conply
wi th heal th and safety regul ati ons for which they are responsi ble. See

United States v. Wite, 270 F. 3d 356, 372-73 (6th Cir. 2001) (hol di ng

that officials at awater plant responsible for reportingturbidity
| evel s inwater held positions of trust with respect to area residents
who dr ank t he wat er, and abused t he trust when nmaki ng fal se reports

about water quality to governnent agencies; United States v. Turner,

102 F.3d 1350, 1360 (4th Cir. 1996) (holding that m ne owners
responsi bl e for conpliance with federal m ne safety laws are in a

position of public trust); cf. United States v. Rehal, 940 F. 2d 1, 12

(1st Cr. 1991) (holding that a police officer occupi es a position of
public trust because the public expects that an officer will not
violate the |l aws which they are chargedto enforce). It is truethat
the public likely |l ookstomlk processingplants |like Tres to ensure
t he safety of their dairy products, but sinply because one entity
occupi es a position of public trust does not mean anot her cannot al so

occupy such a position. We findno authority tothe contrary. The
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public was entitledto have dairy farners | i ke Gonzal ez- Al var ez provi de
m | k to processing plants conpliant with all FDAand ORI L regul ati ons,
and accordi ngl y we concl ude t hat t he def endant occupi ed a position of
public trust.

Gonzal ez- Al varez provided contam nated mlk to Tres,
intendingthat it reachthe publicinits adulterated state. It is
clear fromthe record that his position as an ORI L-1icensed dairy
farmer significantly facilitated his conm ssion of this of fense. See
U S S. G 8§83B1.3. Wtherefore holdthat Gonzal ez- Al varez abused t he
position of public trust with which he was entrusted, and t hat t he
di strict court shoul d have applied a 2-1 evel enhancenent pursuant to §
3B1. 3.

I11. Conclusion

Based on the foregoi ng, we REVERSE t he judgnment of the
district court wwth respect to boththe calculationof thelossandits
determ nati on not to apply an enhancenent for abuse of a position of
public trust. The judgnent of the district court i s REVERSED and t he

matter i s REMANDED for resentencing in accordance with this opinion.
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